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ST. LOUIS, MO., AUGUST 16, 1912. 


OUR SPECIAL ISSUES ON PROCEDURAL 
REFORM. 











All reforms pass through three stages, 
to-wit, agitation, investigation, legislation. 
One of the greatest reforms of the cen- 
tury, the reform of judicial administration, 
is just now passing through these three 
stages in the various states. 

Some states are just beginning to agi- 
tate the subject, others like New Jersey 
and Connecticut, have reached the third 
stage and have actually done what the rest 
of us are threatening to do, to-wit, abol- 
ished all technicalities of pleading. Indeed, 
in either Connecticut or New Jersey it 
should hereafter be difficult to raise any 
point of pleading or practice, since all regu- 
lations of pleading and practice are in these 
states merely rules of court and are direc- 
tory and not obligatory in their nature. 

We have promised our readers to devote 
a special issue of the Central Law Journal 
this summer to the subject of procedural 
reform, In preparing this issue for pub- 
lication we found that we had too much 
material for a single issue and will there- 
fore devote the next three issues of the 
Journal to this subject, including the pres- 
ent number. 

In all that we shall publish on this sub- 
ject in these three issues we shall try to 
be practical. We believe there has been 
enough agitation and that there should now 
be more careful investigation looking to 
some necessary legislation to be presented 
to the incoming legislatures of the various 
states. 

We introduce in this number two of the 
leading practicing lawyers of the South, 
Mr. Thomas W. Shelton, of Norfolk, Va., 
member of the Committee to Suggest Rem. 
edies for Reform in Procedure of the 
American Bar Association, and Mr, Alex- 
ander W. Stephens, of Atlanta, Ga., both 
of them active practitioners and fully ac- 





quainted with the practical operation of the 
rules of pleading and practice. In the 
articles from these two contributors is 
sounded the keynote of all procedural re- 
form, to-wit: that rules of procedure shall 
not be mandatory but directory merely; 
that they shall be mere rules of court ‘sub- 
ject to be changed or abolished by the su- 
preme appellate tribunal of a state when- 
ever deemed advisable: 


In the next two issues Prof. Roscoe 
Pound, of Harvard University, and Prof. 
Whittier, of the Chicago University, will 
offer suggestions from the standpoint of 
philosophical research, and Mr. P. Taylor 
Bryan, of St. Louis, a member of the com- 
mittee of the Missouri Bar Association 
which has drawn a tentative practice act 
for Missouri and Mr. Everett P. Wheeler, 
of New York, chairman of the Committee 
for Reform in Procedure, of the American 
Bar Association, will discuss practical 
changes immediately demanded by the prac- 
ticing lawyer. 

It is hardly necessary to explain to our 
readers that we do not regard any sugges- 
tion of procedural reform as a panacea for 
all the ills of the body politic, nor do we 
helieve that such reform will eliminate 
all delay and even all denial of jus- 
tice in the courts of this country, For, 
personal equation in all law suits,—that 
large unknown factor. that still makes un- 
certain all of our calculations. ‘This per- 
sonal equation is three-fold, judge, jury and 
counsel. No reform in procedure will cure 
the incompetency of these three personal 
factors, 


The problem in every law suit may be 
stated algebraically as follows: 


aX (b+ c)—(x+y +2)=j 
Stated otherwise—“a,” representing the 
facts of the case multiplied by a quantity 
determined by adding “b” substantive law 
to “c’”’ adjective law or procedure, equals 
“j” (justice) provided you first eliminate 
from your calculation the uncertain per- 
sonal quantity “(x + y + z)” or judge, 
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jury and counsel. Whenever this personal 
element becomes certain in its influence or 
is so far eliminated that it no longer improp- 
erly affects the result and when obligatory 
rules of procedure are wholly discarded, 
then the simple equation (a X b = j) will 
represent every transaction in a court of 
justice, or, in other words, the facts of a 
case multiplied by the law of the case will 
always result in justice in that particular 
case. 

To eliminate so far as possible all these 
unnecessary and uncertain factors from the 
administration of justice should be the 
most important concern of every member 
of the profession. A. H. R. 





REMOVAL OF ASSUMPTION OF RISK BY 
MASTER’S PROMISE TO REPAIR DE- 
FECT. 





The Virginia Supreme Court of Appeals, 
itt considering the question of assumption 
of risk being removed by the master’s 
promise to repair a defect in machinery, 
says: “Taken as a whole, the cases estab- 
lish the doctrine, that, where the time is 
fixed for making the repairs, the employe 
is entitled to continue to operate the defec- 
tive machine at the master’s risk until such 
time has elapsed ; and, if the promise to re- 
pair is, as is the case at bar, indefinite as 
to time of performance, the employe can 
continue to operate the defective machine 
at the master’s risk only for such reason- 
able time as would be sufficient to enable 
the master to make the promised repairs.” 
Riverside & Dan River Cotton Mills Co. vy. 
Carter, 74 S. E. 183. 

This is, perhaps, as clear and succinct a 
formulation of what is shown by author- 
ity as may be made, but we think the logic 
of the doctrine is far from being clear, and 
in spirit it is opposed to safeguarding stat- 
utes that take no account of time, as 
against the employe, when their provisions 
are disregarded. 

We leave out of consideration here, the 
further doctrine, that a promise to repair 
does not remove assumption of risk, where 





the danger is so obvious that no prudent 
person would encounter it, and will refer 
to a few more specific expressions, perhaps 
embraced in the terse language we have 
quoted. 

Thus in Illinois it is said, in effect: A 
master’s promise to repair machinery com- 
plained of by a servant creates a new rela- 
tion, whereby the master impliedly agrees 
that the servant will not be held to have 
assumed the risk for a reasonable time fol- 
lowing the promise. Scott v. Parlin & 
Orendorff Co., 245 Ill. 460, 92 N. E. 318. 

Further in New York it was stated sub- 
stantially: A promise to repair a defective 
machine constitutes a waiver of the mas- 
ter’s right to assert as a defense the ser- 
vant’s assumption of risk incident to using 
the machine in its defective condition. Car- 
son v. Standard Refrigerator Co., 123 N. 
Y. Supp. 682, 138 N. Y. App. Div. 723. 

The Texas Court of Civil Appeals hel 
that where a servant informs the master of 
a defect in appliances and the master prom- 
ises to correct the defect, the servant, so 
long as he has reasonable grounds to ex- 
pect and does expect that the master will 
repair, does not by continuing in the em- 
ployment assume the additional risk from 
the master’s neglect. Medlin Milling Co. 
v. Schmidt, 126 S. W. 689. 


In Washington it was held, that an em- 
ployer’s promise to repair defective appli- 
ances is, in effect, an agreement temporarily 
to assume responsibility for any accident 
occurring by reason thereof, and the ser- 
vant does not assume the risk of injury 
from such defect until the lapse of such 
time as precludes reasonable expectation 
that the promise will be performed. Alk:re 
v. Myers [umber Co., 106 Pac. 915. 

We think it may be gathered from these 
references, that, either by force of agree- 
ment or by way of estoppel, assumption of 
risk is displaced absolutely for a time defi- 
nitely stated or for a reasonable time where 
no period is named and that this reasonable 
time is judged of from two standpoints. In 
one view it extends no further than to en- 
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able the master to comply with his promise 
and in the other, until the servant should 
come to believe that the promise will not be 
kept. 

it seems to us that, if the theory of re- 
moval of assumption of risk is based on 
waiver or estoppel, there ought to be no 
difference whether the promise is for a 
stated period or is merely a general prom- 
ise, ‘The essential thing is that the servant 
has called the master’s attention to a spe- 
cific defect which he admits to exist, and, 
then, for the purpose of retaining the ser- 
vant in his employ, he promises to correct 
it. 

Even were it to be assumed, which is not 
the case, as judicially may be noticed, that 
the master-and servant deal at arms’ length, 
vet the servant keeps on in his employment 
and the master is day after day accepting 
that employment under that promis§, until 
his flagrant neglect to keep his promise is 
deemed to constitute his release. 

The courts sit in cool, disinterested judg- 
ment on the servant’s case, when their 
members cannot sit in judgment in their 
own affairs, and require an employe to 
canvass his own mind as to whether he is 
acting reasonably in his own case. Put 
one of a bench of judges in that situation 
and let him, while trying to give faithful 
service to his employer, determine, if he 
can, the moment beyond which the estop- 


pel against the master will cease to operate. 


If you take a case of ordinary contract, 
will an estoppel cease to operate in favor 
of the party who is persistently engaged 
in its performance, no matter over what 
period of time that performance may con- 
tinue? This would seem a good analogy 
for an employment for a definite period of 
time, and it seems to us, that it would be 
quite difficult to differentiate that from an 
employment with the right to quit or dis- 
charge at will. 

Whenever it is recognized that an agree- 
ment or an estoppel, as the case may be, 
may operate for a stated time, in this class 
of cases—whether otherwise it would be a 





reasonable time or not—a general promise 
should be taken as the promissor and prom- 
issee intend. They intend the servant 
shall, in reliance on it, continue in employ- 
ment, and it does not lie in the mouth of 
the master, while accepting the benefits the 
promise aims at, to set up, that he ceased 
to be bound’ by his promise. If it is 
true, as said by the Illinois court, that the 
promise “creates a new relation,” ought it 
not to continue as long as the promissor 
is reaping the benefits the creation of that 
relation was designed to secure? 


We wonder, if the current of decision, 
which the Virginia court says is flowing, 
has not been swollen by wandering rivulets, 
or if there is merely a lifting of buckets to 
be poured in again. The rivulets may flow 
in suspension, or the buckets may muddy 
the stream. MN, 6: ¢i 








NOTES OF IMPORTANT DECISIONS. 


CONSTITUTIONAL LAW—MAKING IT PE- 
NAL OFFENSE FOR AUTOMOBILIST TO 
REFUSE INFORMATION OF CRIME 
AGAINST HIMSELF.—In Ex parte Kneedler, 
147 S. W. 983, the Supreme Court of Missouri 
held that petitioner in habeas corpus was not 
entitled to discharge from arrest upon an in- 
formation charging him in one count with flee- 
ing from the place of accident caused by him 
as operator of an automobile without stopping 
and giving his name and residence and the li- 
cense number of his machine, and in another 
count with doing the same thing where he is 
charged with “feloniously, carelessly, reckless- 
ly and with culpable negligence” running over, 
etc. 


The statute makes an operator of an auto 
mobile guilty of a felony in not stopping anc 
giving his name and residence, etc., where he 
knows he has caused injury “to a person or 
property due to the culpability of the said 
operator or to accident.” Both counts in the 
information charge that the person run over 
was killed and the question raised was that the 
statute was unconstitutional as in violation of 
constitutional provision that “no person shall 
be compelled to testify against himself in a 
criminal cause.” 
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The court said: “The statute is a simple po- 
lice regulation. It does not make the accident 
acrime. If a crime is involved, it arises from 
some other statute. It does not attempt in 
terms to authorize the admission of the in- 
formation as evidence in a criminal proceed- 
ing. The mere fact that the driver discloses 
his identity is no evidence of guilt but rather 
of innocence.” ‘ 

With due respect to the learned judge thus 
speaking, we venture to think the above 
course of reasoning is Wholly irrelevant to the 
question involved. 


First premising that the statute mingles in- 
jury from accident and culpability inextrica- 
bly, so it could not stand if either is omitted, 
suppose, to illustrate, we change its phrase- 
ology so as to make it declare that any one 
running over another wilfully and feloniously 
and causing his death or serious injury, so 
that thereby he may be indicted for a felony, 
additionally shall be guilty of another felony, 
if he does not stop and acknowledge he did it. 
Would that statute be constitutional? 


In such case it would be just as desirable a 
statute in the way of a police regulation. 
Neither could it be making a crime of the run- 
ning over, that being already provided for. 


The court finds analogy for this statute in 
those which require registration of name and 
number of automobiles, physicians reporting 


deaths, pawnbrokers exhibiting their books, 
ete., etc. We think, however, the analogy is 
not close. In such statutes there is mere regu- 


lation of business, and it is no answer that 
this is against constitutional rights because 
the owner of the business may wish to violate 
some law in its conduct. If such statutes re- 
quired that nothing as to said business need 
be reported except where such owner has been 
guilty of violating law, the analogy would be 
more perceptible. 

But, even if the statute might be deemed 
constitutional, may it be said that the second 
count charges any offense? The information 
shows that petitioner is charged with failing 
to report that he had committed manslaughter. 
Has the statute any such reach as that? 


The opinion mentions that a similar statute 
was declared unconstitutional in New York 
by a divided coyrt and it regarded the dissent- 
ing opinion “as sustained by the better reason- 
ing.” People v. Rosenheimer, 130 N. Y. Supp. 
544, 146 App. Div. 875. 





CONGRESS SET THE SUPREME 
COURT FREE. 


LET 





Pursuing the thought contended for at the 
Chattanooga meeting of the American Bar As- 
sociation, in the issue of the “Central Law 
Journal” of November, 1910, there was publish- 
ed a signed argument in favor of requesting 
the Federal Supreme Court to reform. the 
equity procedure of the Federal Courts, the 
power being already vested in it so to do. Fol- 
lowing a recommendation contained in the 
message of the Chief Executive to Congress, 
in the month of December of the same year, 
the Supreme Court commenced a_ systematic 
work that has resulted in the desired reform 
which system will probably be put into effect 
at the fall term of the present year. Having 
the power residing in it by a previous Act of 
Congress it was only necessary for the Supreme 
Court to perform the necessary labor, with 
such assistance and suggestions as it saw prop- 
er to receive from the Bar. But, its hands are 
tied as to the law side and the influence of 
every lawyer should be exerted to induce Con- 
gress to set the Supreme Court free. 

THe LAw SIDE. 

In the same article in the Journal, it was 
pointed out that the Supreme Court should 
possess the same power as to the law side of 
the Courts—a right and a sublime duty that 
had been mistakenly withheld from it by Con- 
gress. The president in his same message 
recommended this course to Congress but with- 
out avail. Since that time four signed articles 
have been published in the Journal setting 
forth the history of the enactment of § 914 
R. 8.; that the hope of conformity with the 
procedure of the states alone influenced Con- 
gress in its enactment; the complete failure of 
that section to accomplish its purpose; the 
natural and consequent creation by the Federai 
Courts of a distinctive and a sometime incon- 
sistent procedure popularly known as “Federal 
Practice’; and the need of a new, sensible, 
economical, uniform system. The advertised 
excuse tor text books on Federal Practice is 
that just given. 

“A PROMISE TO THE Ear ONLY.” 

Arguments and citations were at first neces- 
sary to convince of the utter failure of § 914 
to fulfill its destiny; that the Federal Courts 
never considered themselves bound to conform 
to state practice further than “as near as may 
be” by the very words of the statute, and “as 
near aS may be practical” by its very spirit. 
summarizing briefly, no practitioner will be 
found to contend that § 914 R. S. has accom- 
plished the purpose for which it was enacted 
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and which was announced to be in the mind 
of Congress; there are none to deny the exis- 
tence of a new and distinct system that needs 
to be studied and learned, instead of a reason- 
abie if not an exact conformity with the prac- 
tice of the states. The failure of the statute 
being self-evident and conceded, its further ex- 
istence is as much without excuse as it is use- 
less and an encumbrance. It is troublesome 
to lawyers; not conducive to uniformity; often 
not fitted to local conditions; is expensive in 
time and money to litigants and beneficial to 
none save those experts who have so specially 
qualified themselves as to command a special 
clientele. These lawyers, be it said to their 
credit, are the most active in demanding the 
reform for the general good, at a personal sac- 
rifice. That, in itself, is an all sufficient evi- 
dence and argument combined. 
An INEVITABLE CONFLICT. 

Its incapacity is as much admitted by delay- 
ed but repeated amendments as that it is being 
made the more complex thereby. In truth, a 
system—a patch work unrelated system—is be- 
ing gradually created as Congress is occasion- 
ally moved to annul a judicial rule of pleading 
or procedural construction and legislate oth- 
ers. ‘thus we find an inevitable conflict stead- 
ily going on at the expense of commerce and 
society and the formation of a mixed judicial 
and code system being created. The courts, in 
an effort to conform to state practice “as near 
as may be,” are measuring the cloth with a 
“sound discretion” and Congress, responding 





to its own pleasure, is doing and undoing as | 


the spirit moves it. There is neither the one 
thing nor the other! There is neither confor- 
mity, a court made system nor a Code system. 
‘The whole thing has regretfully become a farce 
that is crying aloud for a relief that could be 
instantly forthcoming. The Federal system of 
pleading and procedure was conceived in error, 
nurtured by intermittent emergencies; devel- 
oped by expediency; has failed to fulfill its des- 
tiny and owes its life to the negligence or in- 
difference of Congress. 

Even if Congress were as well fitted to per- 
form this highly technical work the argument 
can no more be consistently made that the Fed- 
eral Courts should conform to state practice. 
That social politeness has been tried and found 
wanting in results, as is known of all men. 
The Federal District Courts having failed or 
refused to follow the states it is in order to give 
the state courts and legislatures an opportun- 
ity to follow the United States Supreme Court 
—the final resort of all contentions and a sort 
of patriarch of the tribe of states. There is 
no agency on earth so well prepared to create 





a system and gradually improve it as demands 
arise; there is none with which lawyers would 
so cheerfully and confidently co-operate. 

LET THE APPELLATE COURTS BE IN CONTROL, 

Pleading and procedure should be reformed 
by and thereafter be under the exclusive con- 
trol of the highest appellate courts of the 
United States and the states and not Congress 
and the legislatures. Politics have no respec- 
table place in jurisprudence even if legislators 
were equipped for the work. For the sake of 
convenience and economy, the states would 
gradually adopt the system and thus would 
follow another great’ blessing—uniformity. 
Every State Bar Association that has passed 
upon the subject within the past year has en- 
dorsed the view that the highest appellate 
court of the United States and of the states, 
instead of Congress and the several legisla- 
tures, are the proper agencies to perform the 
work. In my several articles in the Law Jour- 
nal during the past three years, a special ef- 
fort was made to demonstrate this contention 
and there need be no repetition here. The 
movement will be put squarely upon its feet 
if the American Bar Association at its meeting 
in Milwaukee endorse a resolution now pend- 
ing before it recommending to Congress that it 
repeal § 914 and place the necessary power in 
the Supreme Court. That would solve the 
whole problem and do away with the endless 
work of amendments to the present anomalous 
condition. 

THomMas WALL SHELTON.’ 


Norfolk, Va. 











REFORM IN THE JUDICIAL AD- 
MINISTRATION OF JUSTICE. 





Mr. Dooley, addressing his friend 
Hennessey, anent the recall of judges, 
said: “You know, Hinnessey, ‘familiarity 
with decisions breeds contimpt of 
court.’” This saying of Mr. Dooley has 
an element of truth in it. Although our 
courts are not as defective as some would 
have us believe, it is nevertheless truce 
that a great many decisions rendered 
by them.go off upon hair-splitting and 
indefensible distinctions calculated to 
inspire “contimpt of court,” as our friend 
Mr. Dooley terms it. Be that as it may, 
Mr. Dooley is but giving expression to 
a widespread dissatisfaction throughout 
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the country with the manner in which 
justice is administered in the American 
courts. That this idea is uppermost i 
the public mind is evidenced by the dis- 
cussions at the meetings of the various 
bar associations. The Georgia Bar As- 
sociation, just adjourned, devoted much 
time to a consideration of this subject; 
as a result of which several bills pro- 
viding for reforms of procedure will be 
presented at the forthcoming session of 
the Georgia legislature. 

President H. Kk. Tenney, of the Illinois 
}ar Association, in a recent address be- 
fore that body, said: “There is a feeling 
of growing intensity that the courts, if 
not justly Subject to criticism for the 
quality of their work, are not accomplish- 
ing all that could be expected of them. 
One of the main grounds of this com- 
plaint is that the courts are following 
forms of procedure centuries old and 
adapted to customs generations ago ob- 
solete. This complaint is so obviously 
just that little can be said against it.” 

Professor Vance, Dean of the George 
Washington University, recently said: 
“Bluntly put, the .\merican lawyer has 
proved a failure. In no other free and 
civilized country are the laws so ill-admin- 
istered as in these United States. We 
lead the world in most of the great strug- 
gles mankind is making, but in the ad- 
ministration of the law, America lags two 
generations behind the rest of the civ- 
ilized world. * * * The legal profession 
in America is blighted by two serious 
faults. The first tone, 
manifesting itself, in its worst form, in 
deliberate preying upon the public, legal 


is a low moral 


parasitism, and, in its less repulsive form, 
in a selfish indifference to the deep pub- 
lic interest with which the calling of the 
lawyer is affected. The second is a lack 
of knowledge of the law as a science, as 
distinguished from knowledge of the law 
as a craft™’ The above statement by 
Prof. Vance is a harsh indictment of the 


legal profession. It is here quoted, not 


| 








as an endorsement of the sentiments 
therein expressed, but merely as illustra- 
tive of what is in the public mind to-day 
respecting lawyers and courts. 

There is a striking -contrast between 
the above criticism upon American courts 
and the observation made some twenty 
vears ago by Lord Justice Bowen upon 
the administration of justice in England. 
Said Lord Justice Bowen: “It may be as- 
serted without. fear of contradiction that 
it is not possible in the year 1887 for an 
honest litigant in Her Majesty’s Supreme 
Court to be defeated by any mere techni- 
cality, any slip, any mistaken step in his 
htigation.””’ If Lord Bowen's tribute could 
only be paid to the administration of jus- 
tice in American courts! At the same 
time, however, it is well to remember that 
British justice has its defects; and these 
the American lawyer would do well to 
consider before accepting it as a model. 

There is much complaint in America 
of the law’s delay. This cry, however, 1s 
not new. It is as old as the law and tri 
bunals of justice. It was an evil recog- 
nized in Magna Charta when the King 
promised neither to deny, to sell, nor to 
delay justice to anyone. It has been the 
constant theme of novelists and essayists. 
enumerate it 
of life 


well es- 


Shakespeare has Hamlet 


the intolerable burdens 


from which one might wish 


ainong 


to 


‘cape by suicide. 


There can be no question but that the 
machinery of American courts is more 
or less defective and susceptible to whole- 
some We hear the complaint 
that in many instances the rules of pro- 
cedure are so rigid and fixed as not to be 


reform. 


conducive to the ends aimed at. It is 
proposed as a remedy to make the fixed 
procedure more elastic and more subject 
to the discretion of the trial judge. As 
President Tenney said, in his address 
above referred to: “From beginning to 
end of a law suit, both court and coun- 
sel should be unconscious that any sys- 
tem of fixed procedure existed, and would 
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at each stage of the case take as the 
next step, not that which was formally 
prescribed, but that which common sense 
enlightened by special training would it- 
self suggest as the proper step toward a 
fair and speedy determination of the dif- 
ferences between the parties.” 

is said against the so-called 
of the law. While some 
of the discussion is instructive and in- 
telligent, most of it consists of mere gen- 
eralities and demagogic assertions. How- 
ever this may be, no one can intelligent- 


Much 
“technicalities” 


ly defend any rule of procedure or “tech- 
which does not aid the court 
a speedy and proper de- 
the case before it. The 
the Robert 
Toombs of Georgia used to say, are mere 
instruments to be used only for the pur- 


nicality,” 
in arriving at 
termination of 


technicalities of law, as 


pose of bringing about justice; and in 
so far as they fail of that purpose, it may 
be added, they have no place in a well- 
ordered system of jurisprudence. 

Much complaint arises from the in- 
ability of jurors to comprehend precisely 
what issue is submitted to their deter- 
mination. This is due to the practice ob- 
taining in many courts of submitting 
cases to the jury under a charge contain- 
ing mere generalities and platitudes in- 
stead of under a charge sifting out the 
precise issues of fact to be determined 
and presenting them to the jury in a 
sharp and concise form. A further cause 
of such difficulty is the practice of allow- 
ing useless and needless wrangles be- 
tween opposing counsel in which much 
irrelevant matter not in evidence is 
stated, under the pretense of what coun- 
sel expects to prove,—theories of the 
case, etc., and the admission by the judge 
of much irrelevant testimony, calculated 
to mislead and confuse a jury. The tem- 
perament of a judge, his grasp and hold 
upon the case on trial, and the training 
of the lawyers practicing before him, are 
as important factors in the proper ad- 
ministration of justice as acts of the legis- 
lature and rules of court. It cannot be 





gainsaid that the American bench and 
bar are in many instances sadly deficient 
in that training which is expected of 
first-class judges and practitioners. 

The criticisms made by the public up- 
on the courts as expressed upon the street 
corners and in the comic papers, are not 
far from being proper diagnoses of the 
evils existing in the administration of 
justice. As an illustration of the cus- 
tom of judges in giving such generalities 
in charge to the jury is a description 
given by a wag in describing a trial in 
court in which he quotes the judge in his 
charge as telling the jury to “remember 
the Magna Charta, the Constitution of 
the United States and the Panama Ca-, 
nal, and retire gentlemen and make up 
vour verdict.” 

The restrictions 
power of the judge in many jurisdic- 
tions prevent him from properly aiding 
More 


thrown around the 


the jury in arriving at a verdict. 
power in this respect could well be given 
with good results to many of our state 
judges. Mr. Moorefield Storey, in his 
book on the “Reform of Legal Proced- 
ure,” says: “The judge is the only person 
in court at once trained to apply the law, 
experienced in trials, and impartial. He 
is familiar with the wiles of witnesses 
and counsel, for no man can preside in 
court for any length of time without 
learning to detect the evidences of false- 
hood and to weigh at their true value 
appeals to prejudice and sympathy. The 
jury needs all the advice and help that 
he alone can give them, for as a rule they 
are entirely without experience in the 
work which they are asked to do. I 
have often thought when I have been 
engaged in discussing with opposing 
counsel some case which bristled with 
questions of fact and law, and looking 
out of the window have seen a miscel- 
laneous crowd listening to some patent 
medicine vendor or watching the mov- 
ing of a safe, how strange it would sound 
to a foreigner if he heard me say to my 
opponent: “We, with all our knowledge 
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and experience, cannot agree upon this 
case. Let us take twelve men at random 
from that crowd and let them decide it.” 
Yet that is what: we do in practice, when 
we let a jury decide without the help of 
a judge, and the more we limit the 
judge’s power the nearer we come to 
such ‘an absurdity. The law of England 
gives the judge his proper place as the 
court, and trial by jury would have been 
abandoned long ago if this had not been 
so.” Says Professor Pound, of the Har- 
vard Law School, who is the most pro- 
found student in America of the subject 
of reform of judicial procedure: “The 
trial judge, without the commanding 
position which the common law contem- 
plates, hampered by legislative restric- 
tions, and held in check by reviewing tri- 
bunals removed from his difficulties, is 
driven to a cautious, timid, dilatory 
course, which does not comport with the 
requirements of business-like administra- 
tion of justice. 


It is often suggested that jurors in 
civil cases be allowed to bring in ver- 
dicts upon special issues of fact rather 
than general verdicts finding for or 
against one or the other of the parties, 
To a certain extent this is a wholesome 
rule. A jury bringing in a special ver- 
dict, settling a particular issue of fact, 
would likely bring in a verdict express- 
ing the real truth of the issue presented. 
A general verdict the individual juror 
could justify upon various. grounds, 
which, in the case of a special verdict, 
he could not urge at justification without 
stultifying himself. By allowing issues 
of fatt to be settled by special verdicts 
many reversals and new trials could be 
from Mr. 


Moorefield Storey, in his book cited, “It 


obviated. Quoting further 


is important that the trial should be so 
conducted that there will be no second 
trial of the’same facts. This can in many 


cases be done by submitting to the jury 





distinct issues of fact, or requiring theny 
to answer specific questions, a practice 
which has been repeatedly recommended 
by the American Bar Association and 
other organizations of high standing. As 
cases are generally submitted to a jury, 
the jurymen are required, after a long 
trial and moving appeals to their pas- 
sions and prejudices, upon evidence 
which must be remembered imperfectly, 
and under instructions on complicated 
questions of law at best imperfectly un- 
derstood, to decide whether on the whole 
the plaintiff or defendant should prevail. 
The real issues are obscured or forgotten, 
and the jury must often agree upon a 
verdict without really considering the 
vital questions upon which the rights of 
the parties depend.” Georgia lawyers 


familiar with jury verdicts in police 
courts will readily realize the force of 
this suggestion. 

As a remedy for the evil of frequent 
reversals and appeals the American Bar 
Association has suggested: “No judg- 
ment shall be set aside, or reversed, or a 
new trial granted by any court of the 
United States in any case, civil or crim- 
inal, on the ground of misdirection of the 
jury, or the improper admission or re- 
jection of evidence, or for error as to any 
matter of pleading or procedure, unless, 
in the opinion of the court to which 
application is made, after an examination 
of the entire case, it shall appear that the 
error complained of has injuriously af- 
fected the substantial rights of the par- 
ties.” Generally all questions of practice 
in a particular court should be finally dis- 
posed of and determined in that court. 
An appellate court should reverse a case 
for an error in the practice in the lower 
court only when, in the appellate court’s 
discretion, the justice of the case de- 
mands a reversal. 

We are sadly in need of a standard 
practice act for adoption by the various 
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states. It should first be adopted by 
Congress for the federal courts:—then 
each state, as it saw fit, could adopt it, or 
same might be ap- 
plicable to conditions obtaining in such 
particular state. A practice act should 
not consist of hard and fast rules. It 
should merely lay down general rules to 


parts thereof, as 


be followed as guides governing the pro- 
cedure of a trial, together with whole- 
some restrictions upon the power of the 
judge calculated to prevent an abuse by 
Spe- 
cific rules of procedure should be worked 
out and formulated by the judges them- 
The best 
thought of the profession to-day seems 


him of the functions of his office. 


selves as rules of court. 


to be along this line. Rules of procedure 
should be directory in their nature rather 
than obligatory. 

Another defect is prolix and elaborate 


forms. Many forms could be shortened, 
much to the convenience of practitioners, 
and economy to litigants in court costs. 
Much time and space could be saved by 
the adoption of abbreviated forms such 
as obtain in the.municipal court of Chi- 
cago. For instance, in Georgia, a cer- 
tificate to a bill of exceptions occupies 
about three-quarters of a page, whereas, 
a short form, in lieu thereof could be con- 
fined to the one word “approved,” with 
the date and signature of the judge. 


All professions and trades in America, 
with the exception of the legal profession, 
have kept abreast of the times, discard- 
ing the antiquated methods of the past. 
In the administration of justice the legal 
profession in America is employing ma- 
This machinery 

that which is 
modern, thus bringing the administra- 


chinery that is obsolete. 


should: be discarded for 


tion of justice up to twentieth century 
standards., 
ALEXANDER W. STEPHENS. 


\tlanta, Ga. 


LARCENY—ELEMENTS OF. 





STATE v. RHBEA, et al. 





Springfield Court of Appeals, Missouri, June 3, 
1912. 





147 So. 1096. 





Where several boys’ killed a number of 
turkeys by throwing stones at them, collected 
the dead birds into piles, but did not remove 
them or-make any use of them, they were not 
guilty of larceny, since, to constitute larceny, 
the taking must be with the intent, not only 
to deprive the owner of the use of the property, 
but to convert it to the use of accused. : 

GRAY, J.: July 25, 1911, the prosecuting 
attorney of Christian county filed an infor- 
mation, charging that Clyde Rhea, Phil Hol- 
lingsworth, and W. Lathrop, at said county, 
unlawfully, willfully, and feloniously did take, 
steal, and carry away 25 turkeys of the value 
of $50, the property of Thomas Coyne. The 
cause was’ dismissed as to the defendant 
Lathrop, and the other defendants entered 
pleas of not guilty, and were tried before a 
jury and convicted of petit larceny and they 
appealed to this court. 


No briefs have been filed; but we assume 
from the appellants’ motion for new trial they 
complain of the action of the court in submit- 
ting the case to the jury, and in giving certain 
instructions. The testimony on the part of 
the state tended to prove that appellants and 
Lathrop, while walking through a field belong- 
ing to one of Coyne’s neighbors, saw some old 
turkeys with their broods of young. The boys 
killed several of the turkeys by throwing 


4 stones at them, and, after killing them, they 


were collected into piles, but were not remov- 
ed therefrom, and there was no claim that the 
boys made any use of the birds; but all the 
testimony tended to show that the boys ma- 
liciously killed the turkeys, and in criminal 
disregard of the rights of the owner. ‘The de- 
fendants offered no testimony, and, at the 
close of the state’s case, asked the court to in- 
struct the jury to return a verdict of not guil- 
ty. 

While there was some conflict in the state’s | 
testimony as to thé ownership of the turkeys, 
there was sufficient evidence to support the 
ownership alleged in the information; and the 
question on this appeal is whether the state’s 
evidence was sufficient to make a case of lar- 
ceny. 

In the early case of Witt v. State, 9 Mo. 671, 
Judge Scott defined larceny as follows: “Lar- 





i ceny is defined to be the wrongful taking and 
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carrying away of the personal goods of any 
one from his possession with a felonious in- 
tent to convert them to the use of the offend- 
er, without the consent of the owner. The 
taking must be done animo furandi, or, as the 
civilians express it, lucri causa. * * * To 
constitute this offense, therefore, in any form, 
there must be a taking from the possession, 
a carrying away against the will of the owner, 
and a felonious intent to convert it to the of- 
fender’s use.” 


There is an irreconciliable conflict in the 
whether, to constitute larceny, a 
taking must be with a view to some benefit 
or gain to the wrongdoer, or, as it is some- 
times said, whether the taking must be lucri 
In 25 Cye. 52, it is said: ‘According 
to the weight of authority, the felonious intent 
required for larceny is not necessarily an in- 
tent to gain advantage for defendant; an in- 
tention to deprive the owner of his property is 
But in a few cases it is held neces- 


authorities 


causa. 


enough, 
sary to show that defendant took for his own 
purpose or lucri causa.” 

In 18 Am. & Eng. Ency. of Law (2d Ed.) 504, 
the author does not agree with Cyc. as to the 
weight of authority, and says: “The question 
whether, in order to constitute larceny, there 
must. be an intent on the part of the taker to 
appropriate the goods (that is, to derive some 
benefit or gain to himself), an intent which is 
usually designated as the lucri causa, has been 
and still is the subject of conflicting decisions. 
The preponderance of authority is to the effect 
that such intent is necessary, though many au- 
thorities take the opposite view, and hold that 
a mere intent to deprive the owner of his prop- 
erty is sufficient.” 

In McClain’s new work on 
(section 568), it is said: 


Criminal Law 
“Some expressions 
have been used in text-books and opinions in- 
dicating that, to constitute larceny, the taking 
must be with a view to the benefit of the 
wrongdoer; or, as it is sometimes expressed, 
the taking must be lucri causa. There may be 
some reason for this doctrine in the attempt 
to distinguish between larceny and malicious 
trespass, and for the purpose of making such 
distinction it may be proper to say that an in- 
tent merely to deprive the owner of his prop- 
erty is not sufficient in larceny; but where the 
intention of the wrongdoer is to deprive the 
owner of his property by taking it from him, 
and such intention is carried out by an act 
which constitutes a taking and carrying away, 
it certainly ought to be immaterial whether 
the motive of the wrongdoer is benefit to him- 
self or only injury to the other, and the great 
weight of authority supports such a _ proposi- 








tion. For instance, where the prisoner, for 
the purpose of preventing a horse from being 
used in evidence against an accomplice, took 
it from the prosecutor’s stabie and killed it 
by backing it into a coal pit, it was held that 
the offense was larceny; and this doctrine has 
been generally followed in the United States. 
But it still is true that there must be an intent 
to take the property, and not merely to injure 
1 

(15th Ed.) voi. 


In Greenleaf on Evidence 
3 “A distinction is 


3, § 157, the author says: 
to be observed between larceny and 
trespass, on the one hand, and malicious mis- 
chief, on the other. Where the prisoner’s sole 
object was to destroy the property from mo- 
tives of revenge and injury to the owner, and 
without the expectation of benefit or gain to 
himself, this also is not larceny, but malicious 
mischief. For it seems to be of the essence 
of the crime of larceny that it be committed 
lucri causa, or with a motive of gain or advan- 
tage to the taker, though it is not 
that it be a-pecuniary advantage.” 

In Bishop's New Criminal Law 
§ 846), it is said: “This discarding of the 
lucri causa does not render every sort of evil 
intent adequate. For example, it does not 
transmute malicious mischief into larceny. And 
the purpose to deprive the owner cof his goods 


mere 


necessary 


(volume 2, 


by a wrongtul act is not alone the felonious 
mind we are considering.” 

While, as above stated, the authors in Cye. 
and the Am. & Eng. Ency. of Law do not 
agree as to the weight of authority on the 
proposition, both of them 
holding that it is necessary to constitute the 
offense, that the taking must have been lucri 
causa, and cite the following cases: Vitt v. 
State, supra; State v. Conway, 18 
State v. Littrell, 170 Mo. 13, 70 S. W. 145. 

In the Conway Case, the court said: “The 
taking must be done animo furandi or causa 
lucri.” And we believe it has been generaliy 
understood by the bench and bar of this state 
that, in order to constitute the crime of lar- 
ceny, it is necessary that the goods be taken 
with the intent, not only to deprive the owner 
ot the use thereof, but to convert them to the 
use or benefit of the defendant. 

In 18 Am. & Eng. Ency. of Law (2d Ed.) 
508, it is said: “According to the rule that 
the’ lucri causa is an essential element of lar- 
ceny, it is held that taking and carrying away 
the goods of another merely for the purpose 
of destroying them in a spirit of .wantonness 
does not constitute larceny, though it may con- 
stitute another crime.” 

That the mere unlawful killing of animals 


place Missouri as 


Mo. 321: 
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has not been considered larceny in this state 
is supported by the fact that we have a stat- 
ute (section 4541) providing that such act is 
larceny, if committed with the intent to steal 
or convert the carcass or skin or some part 
of the animal so killed. 

According to the state’s testimony, the act 
of the defendants in killing the fowls of the 
prosecuting witness was malicious, cruel, and 
without a single mitigating cifcumstance. It 
is difficult to understand why persons old 
enough to have any judgment on a question 
of right and wrong would commit such a das- 
tardly act. It does not appear that appellants 
had any personal feeling against the prosecut- 
ing witness, but that they killed the fowls sim- 
ply because they had an opportunity to and 
could do so. Language is wholly insufficient to 
properly express the contempt that any fair- 
minded person has for such conduct. While 
this is true, the defendants must be prosecut- 
ed for the crime they have committed, and not 
for any other. 

We are of the opinion that they are not 
guilty of larceny, and therefore, the judgment 
must be reversed; and it is so ordered. All 
concur. 


Note.—Sufficiency of Intent to Constitute Lar- 
ceny.—The principal case argues as if the evi- 
dence would have been sufficient to sustain a 
conviction but for the fact, that it was thought 
that, at least under the Missouri statute, there 
must be the double intent to deprive the owner 
and convert his property to the use of the taker. 
The facts seem to us, however, not to show 
either intent, as merely collecting the dead tur- 
keys into one pile there to leave them has no 
tendency whatever to show an. intent to deprive 
the owner of them. It would have been greatly 
more to the purpose to consider the evidence of 
the killing and collecting as constituting the lar- 
cenous intent to deprive the owner of his prop- 


erty, if the act of killing could be deemed an 
asportation. It may be conceived that if one 
uses a stone or a gun to knock a turkey from 


his perch into the possession of a thief, or so 
as to be accessible, it would be merely an inci- 
dental thing that the turkey was killed or injured 
hy the means of asportation, a point of some 
importance to roost robbers who might be inter- 
rupted in their larcenous raids, or if the fowl 
could not be reached after he fell. 


But the principal case considers that the double 
intent must exist. But, if it does, it seems to us 
that it ought to be satisfied by a showing that 
the taker assumes to exercise any kind of domin- 
ion over the property in or after its asportation. 
In other words, “use” ought to be construed as 
purpose, so that mere gratification of malice or 
revenge, just as to use the appropriated property 
beneficially, is to convert to one’s use. 

A Texas case approaches this contention in 
holding that the taking by one of horses and 
putting the brand of another on them consti- 
tuted larceny. The court said: “Defendant's evi- 
dence shows an appropriation of the animals; 
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even if it be conceded that it was not the pur- 
pose of appellant to appropriate the animals to 
his own use, but to divest the owner of his prop- 
erty and place the ownership in his aunt, the 
result would be the same; it would equally be 
an appropriation by appellant.” Lopez v. State, 
46 Tex. Cr. R. 473, 80 S. W. 1016. 

In State v. Kavanaugh, 4 Pennewill 131, 53 
Atl. 335, an instruction was approved by Dela- 
ware Court of General Sessions which ‘defined 
larceny to be “the wrongful taking and carrying 
away of the personal property ot another with 
the felonious intent to convert it to the taker’s 
own use and make it his own property, without 
the consent of the owner.” This case would 
scarcely agree with the excerpt in the opinion in 
the principal case, unless intent to make the 
property one’s own may be satisfied by the pur- 
pose to exercise even an instant’s dominion there- 
over. 

This court in another case supplies the text 
just alluded to as to a horse being backed into a 
coal pit. State v. Palmer, 4 Pennewill 126, 53 
Atl. 359. The court said: “It seems to be of 
the essence of the crime of larceny that it be 
committed Jucri causa, or with the motive of 
gain or advantage to the taker, though it is not 
necessary that it be a pecuniary advantage. It is 
sufficient if any other benefit to him or to a 
third person is expected to accrue. * * * So if 
the motive be to procure personal ease or a 
diminution of labor to the taker, as where a _ 
servant, by means of false keys, took his mas- 
ter’s provender and gave it to his horses with 
that — this also has been held sufficient. 3 
Green!. (13th Ed.) § 157.” 

In Okishome it was said: “The reason of the 
law is to secure a man’s property to him, and 
that is to be carried out rather by punishing the 
thief for feloniously depriving him of it than for 
any wrongful gain he has made out of it. The 
wrong which the law directs its prohibition 
against and punishment to is the wrongful and 
felonious deprivation.” Mitchell vy. Territory, 7 
Okl. 527, 54 Pac. 782. The Oklahoma statute 
mentions only the single intent “to deprive the 
owner,” but it is hardly to be supposed that 
adding the clause about taker’s use would make 
any change as to purpose of the statute. What 
the taker intends in addition to depriving the 
owner ought to be of very small concern, even 
if proof merely to acquire dominion for an in- 
stant might not satisfy such a clause. 

An Utah case held that driving sheep away 
and killing them without using them otherwise 
— a conversion to the taker’s own use. State 

. McKee, 17 Utah 370, 53 Pac. 733. 

” The principal case presents quite a fair review 
of decisions pro and con on double intent, though, 
as we have indicated, its ruling is somewhat 
obiter. The view this note urges, however, seems 
to better accord with a practical as opposed to a 
technical administration of justice. C. 
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number of Uni- 
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versity of Pennsylvania Law Review. The writ- 
er, Mr. Alexander B. Andrews, Jr., of Raleigh, 
N. C., bar, shows some very remarkable dis- 
crepancies in apportionment of judges on a 
basis of population in different states and lead- 
ing commercial centers in this country. Thus 
he shows that population per judge in courts of 
general jurisdiction varies from the lowest, in 
Nevada, of 8,187 to the highest, in North Caro- 
lina, of 137,803, the average in the whole coun- 
try being one judge for each 52,295 of popula- 
tion. 

Taking cities of more than 100,000 he tells us 
the tigures range of population per judge from 
29,622 to 88,598. Rather significantly the writer 
observes that one of the states with very small 
population per judge includes her judges in a 
recall law, suggesting that this policy thrives 
better where there “seems to be too many trial 
judges to the population.” It may be that the 
office of judge may lose in dignity because he 
becomes quite numerous. Presumptively his 
numerousness arises out of a population’s liti- 
giousness, and anybody that is litigious has 
something of a habit of “cussin’ the court.” 
From “cussin’ to recall may exemplify the adage 
facilis descensus Averni. 

The variations our writer points out are cer- 
tainly very remarkable. They are not complete- 
ly explainable upon any theory of section, ma- 
terial progress, recent settlement, or climate. 
Generally it may be said the West has more 
judges than the East and the South than the 
North, but there are notable exceptions. Thus 
Wisconsin and Michigan more population 
per judge than the average, while the two 
Carolinas exceed all other states, Florida and 
Texas the average. The Northern 
states exceed the general average, 
New and Massachusetts more than doub- 
ling it. 

We wish the writer had gone a little further 
and told about the compensation of judges, the 
amount of work they did, how appellate courts 
compared with each other and what courts were 
up with or behind their dockets. In this way 
we might discover whether there was any rela- 
tion between poor pay with poor work and the 
agitation for recall. We notice that whenever 
there is recall the population per judge is far 
the general average. It is somehow in 
our mind that a good judge With a competent 
salary might do as much work as several poor 
judges with salary, however small 
it be, and recall of him, would be looked at 
rather as a joke than taken seriously. Of all 
“penny-wise-pound-foolish” economy that of 
cheap judges is about the worst. A good law- 
the bench would save in administrative 
ability several times his salary, and, at the same 
time, he would be enforcing respect for the of- 
fice he was holding. n. <..¢. 
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WORLD-WIDE INTEREST IN THE SUBJECT 
OF UNIFORMITY OF LAW. 
e aoe me 
Editor Central Law Journal: 
Your “Uniform Laws” issue has, without 
doubt, been very welcome to the majority of 








your readers. Both the editorial remarks and 
those of contributors are calculated to give the 
ordinary member of the bar an opporunity to 
learn, in one place, the historic origin of the 
movement and of the commissioners, what the 
original purpose was, how the work for its 
attainment has been organized and carried out, 
what has been obtained and what may be ex- 
pected. 

The desire for uniformity is felt in all coun- 
tries. The particularisms of German law has 
been all but wiped out, and the tendency is now 


towards international uniformity in certain 
matters, viz.: negotiable instruments and ad- 
miralty law. In Latin countries a certain uni- 


formity has existed since the time when Code 
Napoleon was forced upon them. 

But that several, entirely independent, 
ereign states should undertake to make certain 
of their laws uniform, has probably not taken 
place until now, except in the case of the three 
Seandinavian countries. 

The first “Northern Bar Association Meeting’ 
was held in 1872, and from it the idea emanated. 
The Board of Governors was instructed to 
memoralize their respective governments about 


SOv- 


’ 


the desirability of having a uniform “Vexel’ 
(bill of exchange and promissory note) law. 
The governments acted upon the suggestion 


and, after negotiations, appointed a commission 
consisting of lawyers, bankers and merchants 


from all of the three countries, to prepare a 
draft. After various revisions by the commis- 
sion, a final draft was presented to the three 


governments, and by them accepted for submis- 
sion to their respective parliaments. It 
passed by all of them without amendment, 
on the same day (May 7, 1880), approved by 
the three kings. In the same manner there 
have, during the succeeding years, been passed 
a number of other uniform laws for the three 
countries, such as: law about partnership, about 
trade-marks, admiralty law, law governing 
checks, law about purchases. Various other 


was 
and 


bills prepared in common have in some cases 
been passed in their identical form in two of 
the countries, and in the third absorbed as 


Commissions 
uniform bills 
about divorce 


general scheme. 
sitting preparing 
about agents, 
family matters. 

the Scandinavian pecple are more 
related than any other three independ- 
ent nations, their development has been paral- 


part in a more 
are at present 
about 
and other 

Of course, 


contracts, 


closely 


lel in many respects, so that from their suc- 
cess it may not be permissible to conclude to 
similar attainments by other groups of na- 
tions, if they should make the experiment. 

It has been of great importance to the 
Seandinavian people and to their dealings with 
each other and with the rest of the world to 
have, in this way, obtained, not only uniform, 
but thoroughly modern and up-to-date legisla- 
tion upon many of the most important sub- 
jects of business. 


But the value of this co-operation has shown 
itself in other ways. While closely related, 
the three nations are of distinct temperaments, 
and for this reason they have been able to bring 
to the common work, each its distinct share of 
what was needed. 3y this means, results have 
been obtained which have stood the test of use, 
and the of the courts of all three 
countries affecting these uniform laws, remain 
themselves uniform, 
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In a very interesting synopsis of the work ac- 
complished, published by Frederick Stang, Esq., 
of the Christiania Bar, in “Tidsskrift for Rets- 
videnskab,” 1912, 1 and 2, the author tries to 
show, which particular share each country has 
had in the work, and in what ways this co- 
operation has influenced matters legal in gen- 
eral in the three countries. To Denmark with 
its older culture, is centuries old jurisprudence 
and continuous printed reports and commercial 
customs and responsa, he allots the greater 
part of the juridical and business knowledge, 
experience and acumen; to Sweden in an emi- 
nent degree the art of expression, of formulat- 
ing laws; to Norway, the youngest partner, the 
necessary amount of radicalism, the lack of 
over-veneration for things established, and of 
fear for what is new. 

We wish to take the opportunity to call at- 
tention to the Swedish statutes. To any law- 
yer, familiar with the language, and having 
read himself sick and confused by the ver- 
bosity of the laws of other lands, it comes as a 
perfect relief, nay, delight, to take up a Swed- 
ish statute. It is short, to the point, lucid to a 
degree, and without any trace of that everlast- 
ing cobweb of words which appears to have 
laid itself over the law-language of all other 
people. 

The Swedes seem to be the only people having 
preserved the old Germanic knack and art of 
expressing their laws in short and pregnant 
language, and in such a way that the sense 
ind meaning can hardly be misunderstood. 

AXEL TEISEN. 

Philadelphia, Pa. 








NEWS ITEM. 


AMENDMENT OF RULES OF SUPREME 
COURT OF THE UNITED STATES. 


The following amendment to the rules of the 
Supreme Court of the United States, relating to 
applications for writs of certiorari, was prom- 
ulgated by the court on June 10, 1912: 

“It 1s ordered by the court that section 3, of 
rule 37, be amended so as to read as follows: 

“3. Where an application is submitted to this 
Court for a writ of certiorari to review a de- 
cision of a circuit court of appeals, or any oth- 
er court, it shall be necessary for the petition- 
er to furnish as an exhibit to the petition a 
certified copy of the entire transcript of record 
of the case, including the proceedings in the 
court to which the writ of certiorari is asked 
to be directed. The petition shall contain only 
a summary and short statement of the matter 
involved and the general reasons relied on for 
the allowance of the writ. A failure to comply 
with this provision will be deemed a sufficient 
reason for denying the petition. Thirty printed 
copies of such petition and of any brief deemed 
necessary shall be filed. Notice of the date of 
submission of the petition, together with a copy 
of the petition and brief, if any, in support of 
the same shall be served on the counsel for the 
respondent at least two weeks before such date, 
in all cases except where the counsel to be no- 





tified resides West of the Rocky Mountains, in 
which caseS the time shall be at least three 
weeks. The brief for the respondent, if any, 
shall be filed at least three days before the date 
fixed for the submission of the petition. Oral 
argument will not be permitted on such peti- 
tions, and no petition will be received within 
three days next before the day fixed upon for 
the adjournment of the court for the term.” 








HUMOR OF THE LAW. 


Crawford: “I don’t believe in the execution of 
boy murderers.” 

Crabshaw: “There’s no fear of that. They're 
old men before the courts have finally decided 
their cases.’—Brooklyn Life. 


The lawyer of the convicted pickpocket took 
the fine imposed upon his client very much to 
heart. ' 

“Twenty-five dollars!” he expostulated. “Your 
Honor, where is this poor unfortunate man to 
get $252” 

His Honor did not know, or if he did he re- 
frained from saying so, but the prisoner was 
less discreet. 

“Just let me out of here for ten ,or fifteen 
minutes,” he said, “and I'll show you.”—New 


York Sun. 


“Iam so glad you are back from that horrid 
jury. You won't have to serve again this year, 
will you, dear?” murmured Mrs. Brownstone 
to her liege lord. 

“No, thank goodness. But it was not so bad 
this time. I never served with a more intelli- 
gent, congenial set of fellows in my life.” 

“You don’t always say that of a jury.” 

“Indeed, no; this was remarkable in that re- 
spect. One was a lawyer, one a physician, one 
a broker, one a preacher, one an editor, one a 
teacher, one a contractor, two were real estate 
men, one an actor, one a man of leisure and 
myself. It was a picked lot, you might say.” 

“Tt should say it was,” assente@ Mrs. Brown- 
stone. “Who was the criminal?” 

“Oh, a fellow you couldn’t understand, my 
dear. I didn’t myself. He couldn’t read or 
write, and hadn’t had much'of a chance at any 
time, his lawyer claimed. One can’t really un- 
derstand much about such people. They’re so 
different. But the law’s the law, so we brought 
in a verdict of ‘guilty.’” 

“What did he get?” 

“Ten years, I think.” 

“Did he seem to mind?” 

“Why—er—yes; come to think of it, he seem-. 
ed a good deal broken up. However, one can’t 
help that’ sort of thing, and the jury itself was 
a tine body of men. Never enjoyed myself bet- 
ter.” 

Mrs. Brownstone looked up as if she were 
going to speak, thought better of it, and stood 
quietly looking into the fire. Mr. Brownstone 
yawned, apologized to his wife, who hadn’t no- 
ticed the slip, picked up his paper, and settled 
comfortably into his easy chafr with a keen 
appetite for the news of the day.—Farm and 
Fireside. 4 
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1. Assignments for Benefit of Creditors—in- 
terest Assigned.—A general assignment for the 
benefit of creditors, made by defendant after the 
issuance of an attachment against him and a 
levy under it, transfers to the assignee all 
rights which he has under the undertaking 
given by plaintiff.—Joffe-Mayer Co. v. 
134 N. Y. Supp. 1037. 


9 


2. Atinchment 


Raden, 


Affidavit for.—Affidavit in at- 
tachment that defendant was justly indebted to 
plaintiff on a customer’s draft of amount and 
date stated. due and payable at sight and long 
since due, held sufficient under Rev. St. 1885, 
art. 186, subd. 1, requiring a statement that de- 
fendant is justly indebted, and the amount 
Simon v. Temple Lumber Co.,° Tex., 146 S. W. 
592. 


3. Attorney and CHent—Dismissal of Attor- 
ney No contract of employment between attor- 
ney and client can prevent the clicnt from dis- 
missing one attorney and employing another.— 
Crosby & Fordyce v. Hatch, lowa, 1235 N. W. 
1079. 


4. Bankruptey — Adjudication. — Bankruptcy 
adjudication held conclusive against creditors 
that the bankrupt was insolvent ond that he 
had committed an act of bankruptey within 
four monhs prior to the filing of the petition.— 
Cook v. Robinson, C. C. A., 194 Fed. 785. 
§.——Concealment of Assets.—In a_ prosecu- 
tion of a bankrupt for concealment of assets, 
the burden was on the government to establish 
defendant's guilt beyond a reasonable doubt.— 
Chodkowski vy. United States, C. C. Ay 194 Fed. 
R58. 

6.——Courts.—A plenary suit against a third 
person to recover assets alleged to belong to 
the bankrupt cannot be maintained as a step in 
the bankruptcy proceedings, but can only be 
brought in a court having jurisdiction generally 
over such a suit.—In re Iron Clad Mfg. Co., U. 
Ss. D. C., 194 Fed. 906. 
7.——Insurance.—Interest of a bankrupt in a 
policy on his mother’s life which did not become 





a claim until after adjudication held not prop- 
erty belonging to his estate in bankruptcy.—in 
re Hogan, C. C. A., 194 Fed. 846. 


8._——Landlord.—A covenant by a landlord to 
return the deposit by the tenant as security to 
carry out the lease is collateral and person, 
and did not pass to the tenant's assignees as 
against his trustee in bankruptcy.—Sanford 
Zimmern, 184 N. Y. Supp. 1116. 


9.——Preference Defined.—Definition of “pre- 
contained in Bankruptcy Aci, § 6@a, 
held to confine its sufferance or acquirement 
two classes of transactions, viz. a judgm 
obtained within four months before filing 
petition and before adjudication, and a transte; 
by the bankrupt within the same 
Folger v. Putnam, C. Cc. A., 194 Fed. 793. 


ference” 


period 


10.——Preferred Payment.—Failure of a debt- 
ar to discharge a lien while insolvent within 
the four months held not an act of bankruptey, 
under Bankruptcy Act, § 38a; the lien having 
been a valid subsisting lien before that time.— 
Colsten vy. Austin Run Mining Co, C. C. A., 


Fed, 929, 


11.——Sale of Assets.—A bid for assets of a 
bankrupt, which was not accepted, held to give 
the bidder no standing to complain either of 
its rejection or of a sale to another for a 
higher price.—In re Chandler, C. ©. A., 194 Fed 
O44. 

12.——State Courts.—Bankrupt’s trustees, hav- 
ing sued in the state court to set aside con- 
veyances of the bankrupt’s real estate for the 
benefit of all creditors, held estopped thercafte: 
to claim repayment of dividends paid on the al- 
lowed claims which the conveyanec.s had been 
executed to secure.—In re Hurst, Cc. C. A., 194 
Fed, 830. 

13. Banks and Banking—National Banks.—A 
national bank holding a mortgage on catt!e was 
authorized to contract to obtain from the mort- 
gagor the title to the cattle, and reseli them 
to a third person, or to foreclose and buy at 
the sale, applying its bid on the debt. 
v. First Nat. Bank, Tex., 146 S. W. 608. 

14. Bills and Notes—Bona Fide Holder In 
an action by a husband and wife on notes and 
to enforce a lien on land which had been sep- 
arate property of the wife, where the husband 
had indorsed the notes to his sons for a specifie 
purpose, and defendant, in possession thereof 
knew when he received them from the son that 
they had only the right to use them for that 
purpose, held that defendant was not a bona 
fide owner.—Givens y. Carter, Tex., 146 S. W. 
23. 

15.——-Place of Contract.—A note, signed in 
one state and negotiated in another, where the 
maker procured it to be sent for negotiation, 
is governed by the laws of the latter state.— 
Smith v. Dixon, 134 N. Y. Supp. 1097. 

16.——Pleading.—An answer alleging that the 
note sued on was given for the price of goods 
sold by plaintiff to defendant on the agree- 
ment of plaintiff to take back certain unsalable 
goods theretofore sold by plaintiff to the de- 
fendant, and to credit the invoice price on the 
note, and that, notwithstanding defendant’s con- 
tinued willingness to return the goods, plaintiff 
had failed and refused to receive the same, suf- 
ficiently alleged a failure of consideration.— 


Dup! ee 
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Clayton v. Western Nat. Wall Paper Co., Tex., 
146 S. W. 695. 

17.——Practice.—It was improper for the 
judgment in an action on notes in which de- 
fendant counterclaimed to adjudge that the 
notes be canceled where the jury found for 


“ylefendant: a judgment of cancellation being 


surplusage.—Smith & Nixon Co. v. Curry, Ky., 
146 S. W. 434. 

18. Brokers—Contract.—A broker employed 
to procure a purchaser of real estate for a 
specified sum for a commission must show that 
he procured a customer willing to purchase at 
the specified sum, and it is insufficient that a 
purchaser was procured who purchased at a 
less sum on negotiations with the owner.— 
Hughes & Thurman y. Dodd., Mo., 146 S. W. 446. 


19.——Procuring Cause of Sale—One may be 
“instrumental” in the sale of property without 
having anything to do with findnge the pur- 
‘haser so as to be a procuring cause thereof and 
entitled to commissions; and hence a finding 
that an agent was “instrumental” in causing 
the sale would not of itself entitle him to com- 
missions.—Kurtz v. Payne Inv. Co., Iowa, 135 
N..W. 1075. a 


20. Carriers of Goods—tInsurer.—A carrier is 
an insurer of baggage delivered into its posses- 
sion against all losses, save those from the act 
of God or public enemy.—Springer v. Pullman 
Co., Pa., 83 Ath. 38. 

21.——Parties to Action.—A buyer of goods 
in whom the title is vested, but who is not 
entitled to possession from the carrier until pay- 
ment of the price, may maintain an action 
against the carrier for damages from delay in 
transportation.—Robinson & Martin vy. Houston 
& T. Cc. Ry. Ca, Fem, 166 8. A. Ser. 

22. Chattel Mortgages—It was sufficient con- 
sideration for the giving of a chattel mortgage 
that a surety upon the note secured by it re- 
quired it to be given as a condition precedent 
to his becoming surety.—Dunlap v. Broyles, Tex., 
146 S. W. 578. 

23. Constitutional Law—Corporations.—Cor- 
porations are persons within the protection of 
the fifth and fourteenth amendments of the fed- 
eral constitution.—United States v. McHie, U. 
Ss. D. C., 194 Fed. 894. 

24. Contraets—Consideration—Where _ plain- 
tiff, in distributing the price of goods purchased 
by him from a firm to the firm creditors and 
in defending against an alleged preferred claim 
thereon, acted for his own benefit and not for 
the creditors, there was no consideration for a 
promise by the creditor to pay him a com- 
mission for distributing the price to them.— 
Elmore v. Snow, Ark., 146 S. W. 476. : 

25.——-Construction.—Where the language of 
a contract is clear, the contract is obligatory 
on the parties, thouch its consequences may be 
harsh and its stipulations unusual.—Counts v. 
Medley, Mo., 146 S. W. 465. 

26. Construction.—Contratt bindng defend- 
ant to pay plaintiff a weekly salary in considera- 
tion of plaintiff furnishing appropriate adver- 
tising matter of the quality and standard evi- 
ienced by a book written by plaintiff requires 
plaintiff to furnish paragraphs for advertising 
purposes of the quality and standard shown by 








such book.—Lewis v. C. E. Sherin Co., U. S. 
D. C., 194 Fed. 976. 


27. 





Duress.—A contract produced by actual 
intimidation is void, whether the intimidation 
arises as a result of mere personal infirmity or 
circumstances which might produce a like effect 
on persons of ordinary  firmness.—Sulzer - v. 
Cappeau-Lemley & Miller Co., Pa, 83 Atl. 103. 


28.——Evidence.—A letter written by plain- 
tiff, but never delivered to defendant, making 
an offer to contract, held admissible to corrobo- 
rate proof of an oral aceptance by plaintiff.— 
Stroock Plush Co. y. Talcott, 134 N. Y. Supp. 
1052. 

29. Modification.—The parties to a written 
contract may subsequently modify its terms by 
an oral agreement or even supersede the wrtten 
contract by an oral one.—Kurtz v. Payne Inv. 
Co., Iowa, 135 N. W. 1075. 

30.——Mutual Mistake.—Where party to con- 
tract did not allege mutual mistake, but mere- 
ly alleged that he was mistaken, relief on the 
ground of mutual mistake held error.—Versyp 
v. Versyp, Tex., 146 S. W. 705. 

31. Contribution—Mutual Fault—The_ rule 
that, in a case of equal or mutual fault, the 
condition of the party defending is the better 
one, based on the principle of public policy that 
there is no tontribution between wrongdoers, 
held not to apply, except ni a case where 
there has been an intentional violation, of the 
law.—Pennsylvania Steel Co. v. Washington & 
Berkeley Bridge Co., U. S. D. C., 194 Fed, 1011. 

32. Corporations—Agent.—To recover on a 
contract made by an individual on behalf of a 
corporation, the evidence must show the indi- 
vidual’s authority to contract for the corpora- 
tion, or a ratification.—Bernstein v. Standard 
Ice Cream Co., 134 N. Y. Supp. 1096. 











33.——Assignment.—An assignment by a cor- 
poration by its president, one of three persons 
composing the board of directors, who owned 
all of the stock, with knowledge by the other 
directors, was ratified, where no notice of dis- 
sent was given to the assignee, with whom 
other dealings were had.—United States Light 
& Heating Co. v. J. B. M. Electrie Co., C. C. A., 
194 Fed. 866. 

34. Lien on Stock.—The lien reserved by 
the charter of a corporation on its stock and 
dividends registered in his name, for his lia- 
bilities to it cannot be defeated by a transfer 
of the stock.—United Cigarette Mach. Co. v. 
Winston Cigarette Mach. Co., C. C. A., 194 Fed. 
947. 

35.——Slander.—A corporation is not liable for 
a slander uttered by one in charge of a branch 
of its business, but not one of its chief officers, 
nor in general control of its affairs.—Stewart 
Dry Goods Co. v. Heuchtker, Ky., 146 S. W. 423. 

36. Covenants—-—Building Restrictions.—Where 
bv deed conveying one of two lots the grantee 
agreed that no stable should be erected there- 
on, and the grantor agreed that no stable should 
be erected on the other lot, a conveyance of 
the other lot without restriction violated the 
agreement, and the covenant became unenforce- 
able.-—Magee v. Palmer, 134 N. Y. Supp. 1040. 

37. Criminal Evidence—Photographs.—Photo- 
graphs of the surroundings at the place where 











138 CENTRAL LAW JOURNAL. 











decedent was struck and killed were admis- 
sible in evidence in a homicide case, and the 
photographer might state that a certain point 
thereon was where decedent  fell.—State v. 
Baker, Jowa, 135 N. W, 1097. 


38. Damages—Liquidated.—A provision for 
liquidated damages for violation of a contract 
not to engage in shoe business within a certain 
time was valid, where the actual damages were 
conjectural, and the sum named not oppressive. 
—Gropp v. Perkins, Ky., 146 S. W. 389. 

39. Loss of Profits —In an action for breach 
of contract, where loss of profits is sought to be 
recovered, plaintiff cannot recover interest on 
such nrofits—Underwood Typewriter Co. v. Cen- 
tury Realty Co., Mo., 146 S. W. 448. 

40. Death—-Removing Trespasser.—Where a 
conductor of - freight train had an altercation 
with a trespasser, whom he was attempting to 
remove, and, while the train was crossing a 
trestle, violently threw the trespasser into a 
lake, where he was drowned, an award of 


punitive damages against the railroad company 








was proper.—St. Louis, I. M. & S Ry. Ce. 
Robersen, Ark., 146 S. W. 482. 

41. Drunkards — Contracts. — The contracts 
made by one adjudged incompetent by reason of 
habitual drunkenness, and while the adjudica- 
tion remains in force, are void so far as they 
affect his property.—Anderson vy. Hicks, 134 N. 
Y. Supp. 1018. 

12. Kjeetment—Source of Title.—Plaintiff in 
an action to recover possession of land held not 
required to prove title further back than that 
of a mortgagor under which both parties claim- 
ed, although defendants sought to prove a sub- 
sequent title by adverse possession of the 
gagor after foreclosure.—Cryer y. 
146 S. W. 402. 


mort. 
McGuire, Ky., 


43. Equity—Specific Performance.—A bill for 
specific performance was not multifarious be- 
cause it also sought an abatement of the price 
in case a claim of a dower right was not re- 
moved, as the relief praved was a mere incident 
to the main relief.—Minge vy. Green, Ala., 58 So. 
381. 

44. Equity—Stale Claims.—Th defense that 
a~ equitable claim is stale is now generally gov- 
erned by the question whether the statute of 
limitations applies.—Updike v. Mace, U. S. D. C, 
194 Fed. 1001. ; 

45. Evidence—Non-Expert. — A non-expert 
may testify that an automobile was going pretty 
fast McLaughlin v. Griffin, Iowa, 1385 N. W. 

107. 

46.——Wills.—Declarations of a testator as 
to his intentions with respect to the making 
of his will are inadmissible to establish an in- 
tent on his part to create a trust in favor of 
complainant; such declarations being hearsay.— 
Updike v. Mace, U. S. D. C., 194 Fed. 1001. 

47. Executors and Administrators— Equitable 
Conversion.—A will declaring that testatrix de- 
sires that her real estate shall be converted 
into money, and that her executor shal] dis- 
tribute her estate among designated benefic- 
iaries, empowers¢the executor to sell her real 
estate.—Haggin v. Straus, Ky., 146 S. W. 391. 

48. Will.—A will did not preclude a sale of 
stocks and bonds by an executor and guardian 








by a statement that testator considered them 
a good investment and suggested that they re- 
main as they were, but making the executor 
guardian of the children and giving him powe: 
to manage.—Crenshaw v. Ware's Ex’r, Ky., 146 
S. W. 426. 

49, Fixtures—Printing Press.—Printing press” 
with attachments placed in a building by tenant 
for use in his business, and which could be 
easily removed without injury to freehold, held 
a trade fixture.—Forbes vy. Alabama Machinery 
& Supply Co., Ala., 58 So. 398. 

50. Fraud—False Representations.—A person 
held not precluded from bringing deceit for 
false representations inducing a sale of land 
for worthless notes by the fact that, before re- 
ceiving knowledge of the fraud, he sold the 
notes.—Russell v. Palmer, Tex., 146 S. W. 561. 

51. Frands, Statute ef—Oral Agreement.— 
Where adjoining landowners agreed on a divi- 
sion line as to accretions which had been formed 
on the boundaries of their land on the banks of 
a river, and defendant made no improvements 
or cultivated the land, but his possession was 
shown by restraining the cutting of timber 
thereon, defendant’s possession was sufficient to 
uphold the oral agreement fixing the division 





line.—MecCory vy. Paxton, Iowa, 135 N. W. 1091. 
52.——-Parol Agreement.—A verbal agreement 
that plaintiff should have land for supportng 


9 


the owner, under which he acted for 3% years, 
was unenforceable, and he could not recover 
the land from the owner’s grantee.—Bobbitt v. 
James, Ky., 146 S. W. 431. 

53.——Part Performance.—Notwithstandinge 
the invalidity of a lease under the statute of 
frauds, the lessor is liable for such part per- 
formance thereof as he knowingly receives thi 
benefits of.—Garrétt v. Danner, Tex., 146 S. W. 
678. 

54. Gifts—Donatio Mortis Causa.—The doc- 
trine of donatio mortis causa applies not only 
to chattels passing by manual delivery, but to 
notes, bonds, certificates of stock, and other 
choses in action.—Caldwell _ v. 
Mich., 135 N. W. 1057. 

55. Good Will—Sale of Business.—In the ab- 
sence of an express agreement, the sale of a 
business, together with its good will, does not 
imply an agreement by the seller not to enzag: 
in a competing business.—Counts vy. Medley, Mo 
146 S. W. 465. 

56. Husband and Wife—Contracts.—Where a 
husband and wife joined in a contract for the 
sale of land, and the wife’s sole interest was 
her inchoate right of dower, she having joined 
in an action to foreclose the contract, judgment 
was properly rendered for the husband for the 
entire amount due.—Boynton v. Salinger, Iowa. 
135 N. W. 1082. 

57.——Slander.—The common-law rule that a 
husband is Hable for a slander committed by 
his wife in his absence, and wtihout his par- 
ticipation, has not’ been abrogated by the Arkan- 
sas married womans. statute.—Williams v. 
Fulkes, Ark., 146 S. W. 480. 

58. Indemnity—Public Policy.—A contract by 
a subcontractor for the superstructure of a 
bridge to indemnify defendant against liability 
for accidents held limited to accidents resulting 
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from negligence of the subcontractor or its 
agents, and, so construed, was not contrary to 
public policy.—Pennsylvania Steel Co. v. Wash- 
ington & Berkeley Bridge Co., U. S. D. C., 194 
Fed. 1011. 

59. Inmsurance—Burden of Proof.—In an ac- 
tion’ on a death benefit certificate stipulating 
against -suicide, suicide of the member is an 
affirmative defense, and the burden of establish- 
ing it is on insurer.—Richey vy. Woodmen of the 
World, Mo., 146 S. W. 461. 





60. Interest—Implied.—In proper cases inter- 
est is properly allowed as compensation for de- 
lay or default of a debtor, regardless of con- 
tract.—National Home for Disabled Volunteer 
Soldiers v. Parrish, C. C. A., 194 Fed. 940. 


61, Libel and Slander—Libel Per Se.—A news- 
paper publication, charging a superintendent of 
schools with laxness in paying bills and insult- 
ing and slurring his students in the school- 
1rcoms, sufficiently imputes gross incompetency 
and unfitness for the position held, and for its 
tendency to bring him into hatred and contempt 
and imperil his position its publication was ac- 


tionable as libel per se.—McCormick v. Haw- 
kins, Mich., 1385 N. W. 1066. 
62.———-Report of Judicial Proceedings.—The 


publication of a fair and impartial report of 
judicial proceedings, when made without malice, 
is privileged, unless the court where the pro- 
ceedings are had probihits publication, or the 
subject-matter of the trial is unfit for publica- 
tion.—Flues v. New Nonpareil Co., Iowa, 135 N. 
W. 1088. 

63. Marriage—Pari Delicto.—If petitioner was 
married when she attempted to marry defend- 
ant, in reliance upon an alleged invalid divorce 
which he showed to her, that she continued to 
cohabit with defendant did not put her in pari 
delicto, so as to prevent her having the mar- 
riage with defendant annulled.—Lynch y. Lynch, 
R. 1., 83 Atl. $8. 

64. Master and Servant—Assumption of Risk, 

\n employe does not assume the risk of in- 
jury attendant on the failure of the employer 
to guard machinery.—Johnson v. Union Carbide 


Co., Mich., 135 N. W. 1069. 
65.——Assumption of Risk.—Evidence that a 


motorman injured while running a car over 
which he told his superintendent were 
out of repair was directed to do as he was or- 
dered, or he would “learn what would happen to 
him,” justified a verdict for plaintiff as againsta 
claim that he assumed the risk.—Glew y. Pitts- 
burgh Rvs. Co., Pa., 83 Atl. 101. 


tracks 


66.——Liability.— Where a servant and his 
companion carried a piece of concrete pursuant 
to orders of the foreman, and the piece which 


the companion held broke, causing injury to the 
servant, there was no common-law liability 
against the master.—Colleren v. Underpinning & 
Foundation Co., 134 N. Y. Supp. 1038. 
67.——Verdict.—The negligence of an employ- 
er appearing, and contributory negligence not 
clearly appearing, a verdict for plaintiff is not 
erroneous as a matter of law.—Geo. E. Wood 
Lumber Co. v. Gipson, Fla., 58 So. 364. 
68.——Vice Principal.—Where a superior ser- 
vant is working with other servants, there must 
be gross negligence on his part to warrant a re- 





covery by a servant.—Louisville & N. R. Co. v. 
Wilson, Ky., 146 S. W. 422. 

69. Warning.—A master need not warn a 
servant of a danger which he knows and ap- 
preciates.—Interstate Coal Co. v. Deaton, Ky., 
146 S. W. 396. 

70. Mechanics’ Liens—Test of.—To establish 
a mechanic's’ lien, it is usually necessary that 
the materials furnished for the labor performed 
should have gone into something which has at- 
tached to and become a part of the realty, sub- 
stantially adding to its value.—Forbes v. Ala- 
bama Machinery & Supply Co., Ala., 58 So. 398. 


71. Mines and Minerais—Forfeiture.—A grant 
of mining rights in consideration of a percen- 
tage of the profits entitles the grantor to for- 
feiture for nonuser or misuser.—Eastern Ken- 
tucky Mineral & Timber Co. v. Swann-Day Lum- 
ber Co., Ky., 146 S. W. 438. 

72.——Rescinding Lease-—Where a mining 
lease, to continue for 50 years, provided for a 
royalty to the lessor, the failure of the lessee to 
operate for more than 7 years warranted the 
lessor in rescinding the lease.—Breckinridge 
Asphalt Co. v. Richardson, Ky., 146 S. W. 437. 

73. Monopolies—Contract.—A contract  be- 
tween grain dealers by which one of them 
agreed not to purchase from persons not regu- 
larly engaged in the grain business contravenes 
Anti-Trust Law, §§ 3. 4.—Star Mill & Elevator 
Co. v. Ft. Worth Grain & Elevator Co., Tex., 146 
S. W. 604. 

74. Mortgages—<Assignment.—Where an as- 
signor of a bond and mortgage delivered to the 
assignee with the assignment the original bond 
and a forged mortgage, retaining the original 
mortgage, the assignment nevertheless passed 
the mortgage so retained.—Goettlicher v. Wille, 
134 N. Y. Supp. 977. 

75.——Foreclosure.—Where the purchaser of 
land, subject to a mortgage, agreed to pay off 
the first mortgage as part of the purchase price, 
the vendor agreeing to discharge the second 
mortgage, and the purchaser, instead of dis- 
charging the first mortgage, took an asgssign- 
ment, such assignment operated as a discharge, 
and extinguished all his rights thereunder, So 
that he could not defeat foreclosure by the 
assignee of the second mortgage.—Barnett & 
Jackson v. MeMillan, Ala., 58 So. 400. 


76. Municipal Corporrtions—Defective Street. 
—In an action against a citv for injury to a 
pedestrian, caused by a hole in a sidewalk, the 
fact that he created the hole by removing a 
post some time before the accident held not to 
establish contributory negligence as a matter 
of law.—Robertson y. City of Waukon, Iowa, 135 
N. W. 1093. 

77.——Ordinance.—“Ordinance,” as a term of 
municipal law, includes the usual incidents of 
legislative action.—Stemmler vy. Borough of 
Madison, N. J., 83 Atl. 85. 

78.——Public Streets.—A blind person has the 
same rights on the public streets as any other, 
but he must exercise ordinary care.—McLaugh- 
lin v. Griffin, Iowa, 135 N. W. 1107. 

79. Navigable Waters—Alienating Bed of 
Stream.—Though the state may alienate soil be- 
neath navigable streams and tide waters, save 
as it might conflict with the power of Congress 
to regulate commerce, her policy has always 
been not to do so, and a statute or contract 
claimed to have such effect should be strictly 
construed against the grantee.—State v. Bayou 
Johnson Oyster Co., La., 58 So. 405. 

80. Patents—Burden of Proof.—To entitle the 
owner of a patent to recover damages from a 
user of infringing devices, he is not required to 
prove that, if defendant had not used such de- 
vices, he would have purchased those made un- 
der the patent.—Transit Development Co. v. 
Cheatham Electric Switching Device Co., C. C. 
A., 194 Fed, 963. 

81. Payment—Presumption.—A delay of 16° 
years in bringing an action to reform and fore- 
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close a mortgage will not raise a presumption 
of payment, where the mortgagee was a mem- 
ber of the mortgagor’s household, and the mort- 
gagor never demiunded his mortgage.—Davison 
v. Dennis, Ala., 58 So. 401. 


82. Physicians and Surgeons—Neglizgence.— 
In action against a surgeon for negligence, 
proof that a drain was left in a wound and al- 
lowed to remain there after the wound had 
healed, held to impose on defendant the burden 
of showing that its presence was not due to 
his negligence.—Evans vy. Munro., R. L, 83 Atl. 
82. 

83. Principal and Agent—Apparent Author- 
ity.—As to third persons dealing with an agent, 
the principal is bound to the extent of the ap- 
parent authority conferred on the agent, and 
not by the actual or express authority only, 
where that differs from the apparent authority. 
—Underwood Typewriter Co. v. Century Realty 
Co., Mo., 146 S. W. 448. 

84.._—Implied Authority.—From the authority 
given an agent to uppoint agents for the sale 
of land may be implied authority to agree upon 
the terms of compensation of such sub-agents.— 
Kurtz v. Payne Inv. Co., lowa,'135 N. W. 1075. 

85. Ratlroads—Assault and Battery.—A rail- 
road company is liable for assault and battery, 
committed by its servants in the course of their 
employment, though such action was not au- 
thorized or ratified.—St. Louis, I. M. & S. Ry. 
Co. v. Roberson, Ark., 146 S. W. 482. 

86. Rape—Evidence.—In a_ prosecution for 
rape, evidence of the chastity of the prosecutrix 
was admissible on defense of consent.—Jacobs 
v. State, Tex., 146 S. W. 558. 

87.——Evidence.—In a trial for carnal abuse 
of a child, testimony offered by accused to show 
that prosecutrix had told various persons that 
she had had intercourse with men many times. 
etc., was properly excluded, as immaterial, and 
was not admissible as proving a,mania for mak- 
ing false charge of that character, since there 
was no evidence of her mental derangement.— 
Peters v. State, Ark., 116 S. W. 491 

88. Sales—Special Manufacture.—Where a 
manufacturer contracting to sell his entire pro- 
duct made between June 13th and October Ist, 
following, received notice from the buyer on 
July 27th that no more goods would be re- 
ceived under the contract, the manufacturer 
could finish goods in course of manufacture on 
July 27th and recover therefor.—Stroock Plush 
Co: v. Talcott, 134 N, Y.-Supp. 1052. 

89. Specifie Performanee—Contract.—A pro- 
vision in a contract to convey land that the land 
was “subject to title contract of. $200,” but 
which did not identify the title contract, was 
not too ambiguous to be specifically enforced, 
as the subject-matter related to the title only, 
and was not a provision to be enforced.—Minge 
v. Green, Ala., 58 So. 381. 

90. Statutes—Repeal by Implication.—Repeal 
by mere implication is not favored; and it is 
only where two statutes are clearly not sus- 
ceptible of standing together under any ren- 
sonable construction, that such repeal will be 
declared.—Board of Seheol Com’rs of Anne 
Arundel County v. Henkel, Md., 83 Atl. 89. 

91. Telegraphs and Telephones—Mental An- 
guish.—A telegraph company 1s not liable for 
mental anguish suffered from failure to deliver 
a telegram by one not appearing on the face 
of the message, or otherwise known to it, as a 
beneficiarv.— Western Union Telegraph Co. v. 
Herring, Tex., 146 S. W. 699. 

92.—-Punitive Damages.—Failure of a tel- 
ephone company to answer a call during the 
night, causing the patron. who was sick, to 
walk to the central office did not authorize an 
award of punitive damages, where the failure 
was not intentional, and did not result from 
conscious indifference or malice.—Southern Tel- 
ephone Co. v. King, Ark., 146 S. W. 489. 

93. Tenancy in Common—<Actions Between 
Tenants.—A cotenant’s removal of standing tim- 
ber constitues a waste for which the other co- 
tenant has an action on the case.—Hennes v. 
Charles Hebafd & Sons, Mich., 135 N. W. 1073. 

94. Trade-Marks ®nd Trade-Names— Appro- 
priation.—The words “egg carrier and tray manu- 
facturing company” are descriptive in their pri- 
mary sense, and cannot be appropriated as a 








trade-mark for the exclusive use of the manu- 
facturer.—Elbs v. Rochester Egg Carrier Co., 134 
N. Y. Supp. 979. 


95. Trover and Conversion—Damages.—The 
rule of damages for the conversion of property 
is its value at the time and place of the conver- 
sion, and where it has only a speculative value, 
the damage may be ascertained by evidence of 
the nature of the article, whether it can be 
reproduced, its utility to its owner, and, in the 
absence of other evidence, the owners estimate 
of its value.—Taft v. Smith, Gray & Co., 134 N. 
Y. Supp. 1011. 


96. Trusts—-Trustee.—The Surrozate’s Court 
will hold a trustee under an express trust to the 
highest standard of conduct in the management 
of the trust estate.—In re Randolph, 134 N. Y. 
Supp. 1117. 


97..——Attorney and Client.—An attorney of a 
judgment creditor, who purchases the d=-bior’s 
real estate at an execution sale, holds the title 
under a resultine trust for the judgment cred- 
itor, who may treat the purchase is one made 
for him.—Randell v. Robinson, Tex., 146 S.-W. 
717. 








98. Vendor and Purchaser—Burden of Proof. 
—In a wurchaser’s action to establish title to 
land as a bona fide purchaser for value, with- 
out notice, the burden of proving notice is upon 


the defeneant.—Aycock v. Thompson, Tex., 146 
S. W. 641. 
99.——Constructive Notice.—Where a. contract 


between an attorney and a claimant of land, 
entitling the attorney to a part of the land if 
successful, was recorded, it was constrnuetive 
notice of the interests of the attorney.—Hussey 
v. Titterington, Tex., 146 S. W. 714. 


100. Wils—lIllegal in Part—Where a_ will 
contains independent provisions, some of which 
are valid and others invalid, effect must be given 
to the valid ones, and when they are so con- 
nected with the others that they cannot be sev- 
arated there is a total intestacy.—In re Bemis, 
Minn., 1385 N. W. 1124. 


101.——-Insane Delusion.—Testator’s belief in 
spiritualism, using the term “belief” to mean a 
conviction founded upon evidence, however un- 
satisfactory, is not an insane delusion.—Raison 
v. Raison, Ky.. 146 S. W. 400. 

102.———_Testamentary Capacity. — Testimony 
that a testator would spit into his drinking sob- 
let, and that at one time he spat on his handker- 
chief and threw it on the floor, was admissible, 
on the probate of his will, as bearing on the 
issue of testamentary capacity.—Lanham y. Lan- 
ham, Tex., 146 S. W. 635. 


103.——Testamentary Trustee.—The power of 
sale of real estate by a testamentary trustee 
impliedly exists, where the duties imposed on 
him cannot be performed without it.—Corley v. 
Bishop, Miss., 58 So. 360. 


104. Undue Influence.—To invalidate a will, 
undue influence must be shown to have been 
exercised, and that it was effectual to destroy 
the testator’s free agency.—Alford v. Johnson, 
Ark., 146 S. W. 516. 

105. Undue Influence.—On a contest by the 
children of testator against his second wife, 
that testator had stated that he had made a 
will, leaving all his property to her for certain 
reasons, but had made another will providing 
for his children, held admissible on the issue of 
undue influence.—Raison v. Raison, Ky., 146 8S. 

7. 400. 














106. Validitv.— Where a will is suscentible 
of two reasonable constructions, one valid and 
the other invalid, it may he presumed that the 
testator intended to make a valid ‘nstrument.— 
Henry v. Henderson, Miss., 58 So. 354. 

107. Witnesses—Cross-Examination.— Where, 
in a prosecution for murder of accused's wife’s 
father, accused’s wife testified for him that she 
told accused for the first time on the morning 
of the killing that decedent, her father. was the 
father of her child, the state could ask her on 
cross-examination whether she had not told ac- 
cused that fact before the day of the killing, 
and told others that she to’d accused thereof a 
month before the killing.—Swanney v. State, 
Tex., 146 S. W. 548. 
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